'Cheap Tickets' fight continues: City travel agency loses latest trademark battle to an Internet developer based in Montreal
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The latest round in the fight over using the words "Cheap Tickets" has gone in favour of a Montreal Internet developer up against a Victoria travel agency, which isn't giving up. 

Justice Barry Strayer of the Federal Court of Canada decided this month in favour of Montreal-based Emall.ca Inc., which does business on the Internet with a domain name of cheaptickets.ca, where users can book a variety of travel experiences, including cruises, hotels, and plane tickets. 

He ruled that Victoria's Cheap Tickets and Travel Inc.'s trademarks of Cheap Tickets and Cheap Ticket and Travel and Design be struck off the federal trademark register. 

But Cheap Tickets and Travel, on West Saanich Road, is preparing for the next engagement and for the one after that. 

It will appeal the Federal Court ruling, company lawyer Gregory Harney said yesterday. It is also continuing to pursue the case it launched in 2004 in B.C. Supreme Court, alleging that Emall.ca Inc. is infringing on its trademark. 

Victoria's Cheap Tickets and Travel used to be called Far and Away Adventures (Canada) Inc., but changed its name. Its trademarks were registered federally in 2002. Its Internet domain name is cheapticketscanada.com 

Meanwhile, Emall.ca, a kind of online shopping mall allowing Internet users to go to many different businesses, registered cheaptickets.ca as its domain name with the Canadian Internet Registration Authority. 

Cheap Tickets and Travel filed a complaint with the registration authority over Emall.ca Inc.'s domain name, but that was dismissed in 2003. The Victoria company then launched its lawsuit in the B.C. Supreme Court. 

In turn, Emall.ca went to the Federal Court to have the Victoria firm's trademarks struck out. 

Strayer said in his written decision that "As long as these trademarks exist, the respondent (Cheap Tickets and Travel Inc.) can challenge the use by others of the combinations, "Cheap Tickets" or "Cheap Tickets and Travel." In effect, these combinations are withdrawn from use in the commercial world in Canada by anyone other than the respondent. I do not believe this should be permitted because I am satisfied that these trademarks are clearly descriptive." The word descriptive in this case refers to describing products being offered. 

He said that because the trademarks were descriptive, they should never have been registered. 

Cheap Tickets owner Normand Schafer is out of town and was not available yesterday, but Harney said the appeal is being prepared. It will be partly based on the fact that there was no consideration of whether the trademarks are distinctive or unique to the Victoria company, as it maintains. 

The trademarks will remain registered until the Federal Court of Appeal decision, Harney said. 

Trademarks do not have to be federally registered to be legally valid, he said. The Supreme Court case is going ahead regardless of the outcome of the Federal Court appeal. 

Peter Maxymych, Emall.ca Inc. president, said in a release, "This is a victory for every business person in Canada. Everyone should have the right to accurately describe what they are offering." 

Zak Muscovitch , lawyer for Emall.ca, said from Toronto that the Federal Court decision has gained world attention because of the issue. 

Emall.ca plans to keep its domain name and not sell it, as it did with hundreds of other names recently, he said. "This is one of the jewels in their crown." 
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